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The Assistant Commissioner,

CGST, Division VI, Ahmedabad North
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

ARG RPN BT TG e

Revision application to Government of India :
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(0 A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in fransit from a f; af.l?,’_J‘('}?,j,“t@?ajV\warehouse or t&
another factory or from one warehouse to another during the course of @Qe,sgi_ng_,'gf:t e goods in a
warehouse or in storage whether in a factory or in a warehouse. % SN
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of |
duty. '
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Credit of any duty allowed.to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section .
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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‘Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. '
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal o the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled- l item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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$€l€_ I B I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

‘mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) )

Under Central Excise and Service Tax, “Duty demanded” shall include:
(xciv) amount determined under Section 11 D;
(xcv) amount of erroneous Cenvat Credit taken;
(xcvi) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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. ORDER-IN-APPEAL

The present appeal has been filed by M/s. Neela Ashish Patel, A-5, Dev Bunglows,
- Science City Road, Sola, Ahmedabad — 380060 (hereinafter referred to as “the appellant”)
against  Order-in-Original No. GST-O6/D-VI/O<S’;A/579/NEELAJAM/2_022-23 dated
10.02.2023 (hereinafter referred to as “the impugnéd order”) passed by the Assistant
Commissioner, Central GST, Division VI, Ahmedabad North (hereinafter referred to as “the

adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
ATKPP6038N. On scrutiny of the data received from the Central Boai'd of Direct Taxes
(CBDT) for the Financial Year 2016-17, it was noticed that the appellant had earned an
income of Rs. 11,20,121/- during the FY 2016-17, which was reflected under the heads “Sales
/ Gross Receipts from Services (Value from ITR)” or “Total amount paid / credited under
Section 194C, 1941, 194H, 194] (Value from Form 26AS)” filed with the Income Tax
department. Accordingly, it appeared that the appellant had earned the said substantial income
by way of providing taxable services but have neither o.btained Service Tax registration nor
paid the applicable service tax thereon. The appellant were called upon to submit copies of
required ‘documents for assessment for the said peripd. However, the appellant had. not

responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. GST-06/04-
1741/NEELA/2021-22/5528 dated 18.10.2021 demaﬂding Service Tax amounting to Rs.
1,68,018/- for the period FY 2016-17, under proviso toz Sub-Section (1) of Section 73 of the
Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the
Finance Act, 1994; recovery of late fee under Rule 7C of the Service Tax Rules, 1994 read
with Section 70 of the Finance A_ct, 1994; and impositidn of penalties under Section 77(1)(a)
and Section 78 of the Finance Act, 1994. |

2.2 The Show Cause Notice was adjudicated vide thélmptlgned order by the adjudicating
authority wherein the demand of Service Tax amountil&:’g‘;to Rs. 50,405/-was confirmed under
proviso to Sub-Section (1) of Section 73 of the Financ:éi'gAct, 1994 along with Interest under
Section 75 of the Finance Act, 1994 for the period fromt, FY 2016-17 after allowing abatement
of 70% on the value of service provided. The adjﬁdicating authority has dropped the
remaining amount of demand of service tax. Further (i) Penalty of Rs. 50,405/~ was also
imposed on the appellant under Section 78 of the Finance Act, 1994; (ii) Penalty of Rs.

10,000/~ was imposed on the appellant under Section 77(1)(a) for failure to taking service tax

registration; and (iii) Late fees of Rs. 40,000/~ was ordered for recovery from the appellant

b3 A A
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under Section 70 of the Finance Act, 1994 read with Rule7Cof the Service Tax Rules, 1994

for not furnishing Service Tax Returns.

3. Being aggrieved with the impugned order, the p'e-ll,ap} preferred the present appeal

on the following grounds:

o The appellant are engaged in providing carting service, being services covered under
negative list in terms of Section 66D(p)(i) of the Finance Act, 1994, no service tax is
payable on the same. Therefore, they have not-j required to register with the Service
Tax department. |

e Supplier of bricks wants to transport their brick:sfto the construction sites. Such sale of
bricks by suppliers may be with transportationéé}r without transportation. If price of
such fransaction of sale of bricks is fixed inéﬁ;dingﬂ‘;ranspoﬂation, supplier issues
invoice including traﬁsp_ortation. In such case Ail_fjv.r:supplier of bricks contacts transport
operator to transport the goods, the transport obérator' raises his invoice on suppliers
end of the each month. However, if such sale. price of bricks by plant is without
transportation, a transport operator is contacted and such contractor directly raise his

invoice on buyer of the goods for transportation c}_f goods.

o In all such types of transactions, transport ope1'at61' néver issues any documents at time
of transportation of goods. Entire tlansp01tatlon 1s accompamed by the document
called Challan issued by Supplier of bricks. On each month end, Supphe1 of bricks
and Transport Operator confirms the trips undertaken duung the month and Transport
Operator raises monthly invoice on the supphe"',zm Buye1 of the bricks, as the case

may be.

o They appellant submitted a copy of Affidavit, inter alia, stating that they were ehgaged

in transportation of goods by road and as du"ringﬂ_ the” transportation. They carried

document which was issued by supplier of goods .fc;;nd -hence there was no need to issue

any consignment note or any such documen'“’ : em and they did not issue any

document for transportation. They were melely <t1ansport1ng goods as and when

directed by the supplier of goods, they di : ot 1ake any responsibility in such

transport.

treated as GTA services.
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The appellant submitted that at the time of uanspoﬂatlon of goods, del1ve1y challan
issued by supplier of bricks, sand, etc. was cmled with him and not undertaken any
risk and responsibility related to transportatlon _‘of goods Carting bill issued by the
appellant at the end of the month based on no. of trips undertaken during the month.
"This fact can be easily cross verified from the C:a-rting Income ledger for the FY 2016-
17 where in the narration total weight of goods transported during the month
mentioned and based on that carting bill issueci'to the recipient which suggest that at
the time of transportation of goods these cartiﬁ_'g_ bills not issued hence, it cannot be
considered as consignment notes. Hence, it is _io‘:i'ystal clear that appellant cannot be

treated as Goods Transport Agent.

As per Explanation to Rule 4B of Service Tax Rﬁles, 1994, consignment note means a
document, issued by a goods transport agency against the receipt of goods for the
purpose of transport of goods by road in a goods'.oan'iage, which is serially numbered,
and contains the name of the consignor and -consignee, registration number of the

goods carriage in which the goods are tlansported details of the goods transported,

details of the place of origin and destlnatlon pers "'x1ab1,e_.f01 paying service tax

whether consignor, consignee or the goods transport agen

From the above it is crystal clear that con31g11ment note should be issued at the time of
the receipt of goods for the purpose of transpoft of goods by road in a goods carriage
by mentioning registration number of the good_s carriage in which the goods are
transported,  details of the goods transported, details of the place of origin and
destination, etc. while in the present matter thé appellant has not issued any such
document at the time of transportation of goods but on the contrary delivery challan
issued by the supplier of goods was carried.. Hence, carting bills issued by the

appellant should not be considered as consigmnent"-hotes

The above matter has also travelled up to the Suplem Court and based on above
provisions of law various courts as hsied below have held that issuance of
consignment note is the pre-requisite for the trap,sporter to fall under the definition of
GTA and service tax is not required to be paid_éby the transporters who does not fall
within the definition of GTA and does not issue"consignment note. In this regard, they

relied upon the following case laws:

(i) Lakshminarayana Mining Company v. Con}mr_. of Central Tax, Bengaluru South

GST [2019 (27) G.S.T.L. 745 (Ti. - Bang.)]. /fa s
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(ii) In the case of U.P. State Bridge Corporat'ic;n Ltd. v. Commr. of C. Ex. & S.T.
Lucknow [2017 (6) G.S.T.L. 523 (Tri. - AlL)]. - o

(iii)  C. Ex., Rohtak v. Haryana Co-op Sugal Mllls [2017 (5) G.S.T.L.271 (Tui. -
Chan.)].

Further, in Para 23 of the impugned order, it is: mentloned that
"status of service recipients is not declared by the. assessee 50 as 10 determine whethe;
they fall under the category as specified under Rule 2 (aD (z) (B) of the Service Tax

Rules, 1994, the assessee is liable to pay Servzce Tax

Despite the fact that appellant has provided carting income ledger of the F.Y. 2016-17
at the time of filing reply to SCN, in that led_éer, names of service recipients like
ASIAN MILLS PVT LTD, ASIAN TUBES LIMITED, CT STRUCTURES LLP,
KAYBEE CEMENT PRODUCT INDUSTRIIES etc. are clearly mentioned, they are
either body corporate or partnership firm or Faéi;ory registered under or governed by
the Factories Act, 1948 and liable to pay servme tax under reverse charge even if
services of appellant considered as GTA. Butthedeductlon of these services is not

given in the impugned order. I

They are eligible for threshold exemption benefit under Notification No. 33/2012-ST.
As per above submission, 70% value is exemp...t','under .No'tiﬁcation 26/2012-ST and

30% is "taxable" which is again exempt to the eé;tent of Rs. 10 Lacs under Notification
No. 33/2012-ST. ‘

Particular 2 Amount (in Rs.)

Value as. per P&L account which; declal'éa' ol 11,20,121/-
Tax Return (ITR) | |
Less: Value of services provided to notiﬁ‘{a__:f-»ré'c'ilﬁif;en’té = 7,47,932/-
liable to pay service tax under reverse EA
charge as per Notification No. 30/2012- ST. o S

R 3,72,189/-
Less: Abatement of 70% as per Notification No. 26/2012- 2,60,532/-
ST. . | | |
Taxable Value (within Threshold exemption limit). 1,11,657/-

During the F.Y. 2015-16, appellant earned cartmg 1ncome of Rs. 21,17,539/- only

which is covered under negative list of selvwes- e"‘_ not liable for service tax.

i —am \’7@,
Appeal for the F.Y. 2015-16 is already file ﬁ.‘?g o e~th1:§"a'1 ellate authority on the
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same ground that services provided by the - appellant falls under negative list of
services and no . liable for service . [Appeal admitted ref. No.
GAPPL/COM/STP/270/2023-APPEAL]. Smceé:ﬁ;n-'th Y _2015 16, value of taxable
services does not exceed Rs. 10,00,000/- appellant is .el1g1ble f01 threshold exempt1on

in the FY 2016-17.

Along with appeal memorandum the appellant §ubmitled the following documents for

verification purpose.

i.  Copy of Income Tax Return (ITR) of FY 2016-17
ii.  Copy of Profit & Loss Account and Balance Sheet for the FY 2016-17
iii.  Copy of Carting Income Ledger for the FY 2016-17
iv.  Copy of Caring Bills issued during the F, Y. 2016 17
v.  Copy of FORM 26AS for the F.Y. 2016+ l7 el
vi.  Copy of Income Tax Return (ITR) of F. Y 201 .
vil.  Copy of FORM 26AS for the F.Y. 2015 16

The impugned order has been passed without considering the fact that services
provided by them was covered under negativelist of services, it is wrong to assume
that amount declared in ITR becomes taxable under service tax. The show cause
notice and impugned order issued merely on -the basis of amount reflected on
26AS/TTR, therefore, liable to be quashed ln this 1ega1cl they relied upon the

following case laws:

a) M/s. Amrish Rameshchandra Shah Vs. Umon o ._:lndla and others (TS -77-HC-
2021Bom.-ST) -rj_':' }?t : '

b). Sharma Fabricators & Erectors Pvt. Ltd. [2017 [6)) GSTL 96 (Tri. - All)]

c) Kush Constructions Vs. CGST NACIN [20,,1,9, (2_4,)_GSTL 606 (Tri. - AIL)]

d) Alpa Management Consultants P. Ltd. Vs. CST [2007 (6) S.T.R. 181 (Tri.-Bang.)]

The show cause notice has been issued and demémd of sewice tax has been confirmed
by invoking the extended period under Sectlon 73(1) of the Finance Act, 1994,
however, taxability of transportation and GTA: Se1 vmes are Iquesnon of fact as well as
question of law, as per the case laws cited abov,e.; 1t can’ b .‘ lmde1stood that the question
of interpretation is involved and therefore éxtc_anjc_l,:ed:pe_'rl'c_ld.l.qalmot be invoked in such

cases.
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o The adjudicating authority wrongly imposed I ndel Section 78(1), of the

Finance Act, 1994 despite the fact is no suppression on the ‘pa,lft ‘of appellant.

4. Personal hearing in the case was held on 14072023Sh11 Keyur Kamdar, Chartered
Accountant, appeared on behalf of the appellant for 15e1;=s6ﬁa1 hearing. He reiterated
submission made in appeal memorandum. He submitféci that the appellant received carting
income for the transport of goods, mainly for body cor pmate Smce the appellant did not issue
any consignment note, his service falls under the negatlve list, Even if it is considered under
GTA, the liability of the appellant to pay service tax is'nil as the service was provided to the
customers who are either limited company or partners’ii_iia firms, who have to pay service tax

on RCM in such case. Therefore, he requested to set a51de the impugned order.

5. I have carefully gone through the facts of the"j <.::§_vase,'. glounds of appeal, submissions
made in the Appeal Memorandum, during the cours.e;;of pérvsonalv,hearing and documents
available on record. The issue to be decided in the presgnt appeal is whether the impugned
order passéd by the adjudicating authority, conﬁrming the démand against the appellant along
with interest and penalty, in the facts and cncumstance of 1.he case is legal and proper or

otherwise. The demand pertains to the period FY 201 6 17

01 the period FY 2016-

6. I find that in the SCN in question, the demand as been 1
17 based on the Income Tax Returns filed by the appc—:,llan _:Excepi fol the value of “Sales of

Services under Sales / Gross Receipts from Se _' p10v1ded by the Income Tax
Department, no other cogent reason or justification i is f01thcon11ng flom the SCN for raising
the demand against the appellant. It is also not specnﬁcgiﬁas to under which category of service
the non-levy of service tax is alleged against the appellant. Merely because the appellant had
reported receipts from services, the same cannot form the basis for arriving at the conclusion
that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

“It was further reiterated that demand notice§imay 1ot be issued indiscriminately

Eaiiz'c.z_’ the taxable value in

based on the difference in ITR-TDS data and gervzce. tax returns only after proper

verification of facts, may be Jollowed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of
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the notices have already been issued, adjudicating quthoriz‘z'eé are expected to pass a

Judicious order after proper appreciation of facts and submission of the noticee.”

6.1  In the present case, I find that letters were issue‘tl_to the appellant seeking details and
documents, which were. allegedly not submitted by them However, without any further
inquiry or investigation, the SCN has been issued onljr;'c:)n the basis of details received from
the Income Tax department, without even specifying the categ01y of service in respect of
which service tax is sought to be levied and collected. Tlns 1n my considered view, is not a

valid ground for raising of demand of service tax.

7. It is observed that the matn contention of the at:ppellant‘_are_. ,(i)' they were engaged in-
transportation of goods by road which are not taxable as t:otrer_ed in Negative List in terms of
Section 66D(p)(i) of the Finance Act, 1994; (ii) eveh if it is assumed that service tax is
payable, even then the value of taxable services will be considered after deducting the value
of services provided to notified recipients liable to pay setvice_ tax under reverse charge
mechanism as per Notification No. 30/2012- ST; qnjc-lf.;i(iii);,they,;ar‘e eligible for threshold
exemption benefit under Notification No. 33/2012-S : ;

8. It is observed that the adjudicating authority. has in the 1mpugned order held on the
basis of invoices / bills issued by the appellant that the appellant is GTA and therefore
confirmed the demand of service tax considering the _sgtylce,,,pro’\/,lded by the appellant falls

under GTA service.
9. For ease of reference, 1 heleby reproduce the relevant provisions of Section 66D of the

Finance Act, 1994; definition of GTA as provided in Sect1on 65(26) of the Finance Act, 1994

and relevant provision of Rule 4B of the Service Tax Rtllqs, 19_94, 4Whl<.3h are read as under:

“SECTION 66D. Negative list of services.— .

The negative list shall comprise of the followihéﬁérvtéé}s‘,"-na;ﬁé?j; -
@ .. B o U
(p) services by way of transportation of goods— .
(i) by road except the services of—
(4) a goods transportation agency; or

(B) a courier agency,”
() [*#%%]

(iii) by inland waterways;”

10
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“Section 65(26) “ goods transport agency” means any person who provides service
in relation to transport of goods by road and issues consignment note, by whatever

name called;”

“Rule 4B. Issue of consignment note.- Any goods. rt agency which provides
service in relation to transport of goods by road in a goods carriage shall issue a

consignment note to the recipient of service:

Explanation.- For the purposes of this rule and the second proviso to rule 44,
"consignment note" means a document, issued by a goods transport agency against
the receipt of goods for the purpose of transport.of goods by road in a goods carriage,
which is serially numbered, and contains the name of the consignor and consignee,
registration number of the goods carriage in which the goods are transported, details
of the goods transported, details of the place of origin_ and destination, person liable

Jor paying service tax whether consignor, consigﬁee or the goods transport agency.”

10.  On plain reading of the above provisions, it is elear thatv’fesumlce of consignment note
is the pre-requisite condition for the transporter to fall under- the definition of GTA and
service tax is not required to be paid by the transporters who does not fall within the definition
of GTA and does not issue consignment note. !1»
11. In the present case, on the verification of the Cal“tmg Inv01ces submitted by the
appellant, I find that the invoices issued by the appellantw cannot equated with the

“Consignment Note” as the same not contain any de ‘the consignor and

consignee, registration number of the goods caulag ' goods are transported,
details of the goods transported, details of the place ofo or101n and destmatlon person liable for

paying service tax whether consignor, consignee 01; the goods ransport agency, etc.

Therefore, the appellant not falls under the definition of the Goods Transport Agency. I also
find that the appellant also submitted an Affidavit, inter ,.a/l':ia, stating that they were engaged in
transportation of goods by road and as during the transportation they carried document which
was issued by supplier of goods and hence there was no need to issue any consignment note

or any such document by them and they did not issue any document for tlanspofcatlon

-12. In view of the aforesaid discussion, I am of.the. considered: view.that the service

provided by the appellant falls under Negative List
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13. I also find that even if it is assumed that the and service tax is

payable, the taxable value of the appellant for the:F? afte1 considering the
abatement given under Notification No. 26/2012- ST dated "20'06 A2012 was Rs. 3,36,036/-
(30% of Rs. 11,20,121/-) and the said amount is 1ema1n Wlthln the threshold limit of
exemption as per Notification No. 33/2012-ST dated 20.0_6.2012 f(_)l which the appellant was
very well eligible as their taxable value for the FY 2015~16 was Rs. 6,35,262/- (30% of Rs.
21,17,539/- after considering the abatement given under Notification No. 26/2012- ST dated

20.06.2012), i.e. below Rs. 10 lakh, as per the [TR subhﬁiﬁed by the appellant.

14.  Inview of above, I hold that the impugned order passed by the adjudicating authority,
confirming demand of Service Tax from the appellant for the FY 2016-17, is not legal and
proper and deserves to be set aside. Since the demand of Serv1ce Tax fails, there does not

~arise any question of charging interest or imposing penaltles in: the case.

15.  Accordingly, I set aside the impugned order- ;aild:_eliew the appeal filed by the

appellant.

16. Wmmﬁﬁwmaﬁrﬁwmﬂﬁ%eﬁmwg !

T_‘_'.;,A:‘-(Shlv l;l/atap Singh) -
Comm1ss1one1 (Appeals)

Attested Date: 0 /- }' A5

(R. C.WManiyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD /SPEED POST
To,

M/s. Neela Ashish Patel, a0 itme o Appellant
A-5, Dev Bunglows, - RIS

Science City Road, Sola,

Ahmedabad — 380060

The Assistant Commissioner, ' _ Respondent
CGST. Division-VI,
Ahmedabad North

Copy to :

12



F.jmo. GAPPL/COM/STP/3660/2023-Appeal

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North :
3) The Assistant Commissioner, CGST, Division VI, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North
(for uploading the OIA)
‘,53/ Guard File CEL e,

6) PA file
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